
1 
 

Timothy J. McGinty 
CUYAHOGA COUNTY PROSECUTOR’S OFFICE OFFICIAL REPORT 
 

Invest in Re:                        
Death of Devan T. Desnoyers 
 
USE OF DEADLY FORCE                                                                         
Westlake Police Department 
 
INVESTIGATING AGENCIES 
Ohio Bureau of Criminal Investigation 
Cuyahoga County Medical Examiner’s Office 
Federal Bureau of Investigation 

 

 

DATE OF INCIDENT: OCTOBER 10, 2016 

DATE OF REPORT:  DECEMBER 22, 2016 

  



2 
 

Contents 
1. INTRODUCTION ......................................................................................................................... 4 

2. FACTUAL SUMMARY ................................................................................................................ 4 

3. PUBLIC INVESTIGATION – OVERSEEN BY THE OHIO BUREAU OF CRIMINAL 
INVESTIGATION .............................................................................................................................. 21 

a. Timeline .................................................................................................................................... 21 

b. Officers on the Scene................................................................................................................ 23 

1. Police Officer Anthony Lavolpa ............................................................................................. 23 

2. Police Officer Stephen Krebs ................................................................................................. 25 

3. Police Officer Jason Carman .................................................................................................. 26 

4. Police Officer Joshua Riley .................................................................................................... 28 

c. Witnesses on the scene (No particular Order) ........................................................................ 29 

1. D. T. ...................................................................................................................................... 29 

2. M.W. ..................................................................................................................................... 29 

3. C.T......................................................................................................................................... 30 

4. C.G. ....................................................................................................................................... 31 

5. L.W. ...................................................................................................................................... 33 

6. R.C. ....................................................................................................................................... 34 

7. V.D. ....................................................................................................................................... 35 

8. N.D. ....................................................................................................................................... 36 

9. A.A. ....................................................................................................................................... 37 

10. S.C. .................................................................................................................................... 38 

11. Unidentified Individual....................................................................................................... 39 

12. Special Agent Charles Moran ............................................................................................. 40 

13. Special Agent Jon Liber ..................................................................................................... 40 

14. Special Agent Daniel Boerner............................................................................................. 40 

15. Special Agent Brenda Butler .............................................................................................. 40 

16. Chief Kevin Bielozer .......................................................................................................... 40 

d. Scene: Crocker Road and Detroit Road, Westlake Ohio ........................................................ 40 

4. DEVAN T. DESNOYERS CRIMINAL HISTORY .................................................................... 42 

5. EXPERT REPORTS ....................................................................................................................... 42 

a. DNA Reports ............................................................................................................................ 42 



3 
 

b. Medical Examiner’s Reports ................................................................................................... 43 

c. Toxicology Report .................................................................................................................... 43 

6.  STANDARD OF REVIEW IN POLICE USE OF DEADLY FORCE CASES ............................ 43 

7.  ANALYSIS ..................................................................................................................................... 49 

a. Conclusion .................................................................................................................................... 50 

 



4 
 

The following report is a synopsis of the facts and circumstances surrounding the shooting 
death of twenty-six year old Devan T. Desnoyers on October 10, 2016 by Westlake Police Officers. 
This report is intended to provide the public with (1) an overview of the facts and process utilized 
in determining whether criminal liability is present in this case, and (2) an explanation of the legal 
standards used to review police use of deadly force (UDF) incidents. The information contained 
in this report is based on the investigations done by the Ohio Bureau of Criminal Investigation, 
Federal Bureau of Investigation, and the Cuyahoga County Medical Examiner’s Office. 

  
The purpose of this investigation was to examine the circumstances surrounding the death of 

Devan T. Desnoyers and to determine if Officers Stephen Krebs and Anthony Lavolpa should be 
held criminally liable in the actions that caused the death of Mr. Desnoyers. This report does not 
address civil liability or responsibility.  

 
1. INTRODUCTION 

  
On October 10, 2016, Westlake Police Officers Stephen Krebs, Anthony Lavolpa, Jason 

Carman, and Joshua Riley responded to a 911 call about a white male robbing a CVS Pharmacy 
on Detroit Road at gun point.  After arriving in the general location of the Suspect’s last known 
direction of travel, Officers encountered Mr. Desnoyers who engaged his vehicle in evasive 
maneuvers in an attempt to elude Officers and struck one of the cruisers. Mr. Desnoyers vehicle 
came to a stop and Officers attempted to arrest Mr. Desnoyers.  During the arrest, Mr. Desnoyers 
was shot and killed by Officers Stephen Krebs and Anthony Lavolpa. 

 
It is the policy of the Cuyahoga County Prosecutor’s Office to present all fatal use of deadly 

force incidents by law enforcement officers to the Grand Jury for an investigative review. After 
the Grand Jury has heard all witnesses and evidence, the prosecutor presenting the investigation 
makes a recommendation as to whether, based on the law and the facts of the case at hand, the 
use of deadly force was legally justifiable. The Grand Jurors then vote privately if they concur 
with the analysis of the prosecutor. If, after hearing all the evidence, the Grand Jury does not find 
the shooting to have been legally justified, then it can consider criminal charges. 

 
2. FACTUAL SUMMARY  

 
 On October 10, 2016, Devan Desnoyers entered the CVS Pharmacy located at 30791 

Detroit Road, Westlake, Ohio at approximately 9:30 a.m. (see fig 1). Upon entering CVS, Mr. 
Desnoyers approached the pharmacy counter and handed a note to the Pharmacist D.T. (see fig 2). 
The note read: “STAY CALM I have a Gun. Do not try to alert anyone and force me to hurt you 
or anyone in this store. Fill a bag with all the oxycodone in the safe. FAST” (see fig 3). At the 
same time, Mr. Desnoyers gestured toward his waistband and rested his hand on a bulge in his 
waistband (see fig 4).  
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Figure 1  Source: CVS Pharmacy Westlake Surveillance Still 

 
Figure 2  Source: CVS Pharmacy Westlake Surveillance Still 
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Figure 3  Source: Ohio Bureau of Criminal Investigation 

 
Figure 4  Source: CVS Pharmacy Westlake Surveillance Still 

While Mr. Desnoyers robbed the pharmacist, another employee (Jane Doe) recognized him as 
the person suspected of robbing other CVS pharmacies in the area, and called 911 to report the 
robbery (see fig 5). This 911 call was placed at 9:31 a.m., and the information was relayed to the 
Westlake Police Department. Meanwhile, the pharmacist filled a bag with 862 oxycodone pills 
and handed it to Mr. Desnoyers. Mr. Desnoyers demanded his hold up note back, and he left the 
pharmacy (see fig 6-7). The pharmacist then called 911 and reported the robbery at 9:34 a.m. The 
pharmacist described Mr. Desnoyers’ vehicle and his direction of travel as eastbound on Detroit 
Road (see fig 8). 
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Figure 5  Source: Ohio Bureau of Criminal Investigation - Transcript of First 911 call 

 
Figure 6  Source: CVS Pharmacy Westlake Surveillance Still 
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Figure 7  Source: CVS Pharmacy Westlake Surveillance Still 

 
Figure 8  Source: Ohio Bureau of Criminal Investigation - Transcript of second 911 call 

Several Westlake Police Department cruisers responded to the area. Officer Anthony Lavolpa 
was at Westlake Police Department at 27300 Hilliard Boulevard when he received the robbery 
call. He left at 9:32 a.m. At 9:34 a.m., the cruiser driven by Officer Lavolpa arrived at the 
intersection of Detroit Road and Crocker Road and he drove westbound through the intersection. 
The cruisers’ lights and sirens were engaged. The vehicle driven by Mr. Desnoyers was at that 
time stopped west of Detroit Road, headed east in a lane on Detroit that turns north onto Crocker 
(see fig 9). Officer Lavolpa saw the suspect vehicle and turned and drove up to the driver side of 
the vehicle. In response, Mr. Desnoyers looked at Officer Lavolpa and immediately fled, 
accelerating rapidly (see fig 10-13). Mr. Desnoyers drove left of the double-yellow traffic line and 
into oncoming westbound traffic on Detroit (see fig 14).  
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Figure 9  Source: Westlake Police Department Cruiser number 7711 Dash Cam 

 

Figure 10  Source: Westlake Police Department Cruiser number 7708 Dash Cam 
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Figure 11  Westlake Police Department Cruiser number 7711 Dash Cam 

 
Figure 12 Westlake Police Department Cruiser number 7711 Dash Cam 
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Figure 13  Source: Westlake Police Department Cruiser number 7708 Dash Cam 

 
Figure 14   Source: Westlake Police Department Cruiser number 7708 Dash Cam 

At the same time that Mr. Desnoyers drove into oncoming traffic, the police cruiser driven by 
Officer Jason Carman arrived at the scene. Officer Carman had also driven westbound on Detroit 
through the intersection at Crocker. Mr. Desnoyers’ evasive action of driving into oncoming lanes 
of traffic caused a collision with Officer Carman’s cruiser. The front end of Officer Carman’s 
cruiser collided with the passenger side of Mr. Desnoyers’ vehicle (see fig 15-18). The impact of 
that collision caused Mr. Desnoyers’ vehicle to strike a utility pole on the curb on the north side 
of Detroit, and to come to rest facing northeast in a right-turn lane of travel from Crocker onto 
Detroit (see fig 19).  
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Figure 15  Source: Westlake Police Department Cruiser number 7708 Dash Cam 

 
Figure 16  Source: Westlake Police Department Cruiser number 7708 Dash Cam 
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Figure 17  Source: Ohio Bureau of Criminal Investigation 

 
Figure 18  Source: Ohio Bureau of Criminal Investigation 
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Figure 19  Source: Ohio Bureau of Criminal Investigation 

After the collision, two officers approached Mr. Desnoyers’ vehicle on foot (see fig 20). Officer 
Carman approached the driver’s side of the vehicle. Officer Lavolpa approached from the 
passenger side, with his firearm drawn. Officer Carman arrived first and knocked on the driver 
side front window of the vehicle (see fig 21). Officer Carman then reached for the driver side front 
door handle with his left hand while he held his firearm in his right hand (see fig 22). At this time, 
Desnoyers appeared to be looking forward and downward. Officer Lavolpa then returned his 
firearm to its holster (see fig 23). About two seconds later, Officer Lavolpa drew his firearm again 
and pointed it at the vehicle (see fig 24-25). Mr. Desnoyers was still looking forward and 
downward at that time.  

 

 
Figure 20  Source: Ohio Bureau of Criminal Investigation 



15 
 

 
Figure 21 Source: Westlake Police Department Cruiser number 7702 Dash Cam 

 
Figure 22  Source: Westlake Police Department Cruiser number 7702 Dash Cam 
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Figure 23  Source: Westlake Police Department Cruiser number 7702 Dash Cam 

 
Figure 24  Source: Westlake Police Department Cruiser number 7702 Dash Cam 
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Figure 25  Source: Westlake Police Department Cruiser number 7702 Dash Cam 

Officer Stephen Krebs arrived and approached the vehicle without anything in his hands (see 
fig 26). Both Officer Krebs and Officer Carman then began to kick at the front driver side window 
of the vehicle (see fig 27). The glass did not break. Officer Lavolpa then backed away slightly 
from the vehicle and pointed with his left hand to something inside the vehicle (see fig 28). Officer 
Krebs backed away from the vehicle slightly and he reached for his firearm (see fig 29). Mr. 
Desnoyers was still looking downward and forward. Officer Krebs continued to back away while 
drawing his firearm. Mr. Desnoyers appeared to start to look up and slightly turn to his left toward 
Officer Krebs. Officer Lavolpa then fired a shot through the front passenger side window at Mr. 
Desnoyers. The shot shattered the window. Mr. Desnoyers continued to look up and to his left 
toward Officer Krebs, then started to look forward and downward. Officer Lavolpa fired a second 
shot. Officer Krebs then fired a shot through the front driver side window. Officer Lavolpa then 
fired four more shots from the passenger side of the vehicle.  

 

 
Figure 26   Source: Westlake Police Department Cruiser number 7702 Dash Cam 



18 
 

 
Figure 27  Source: Westlake Police Department Cruiser number 7702 Dash Cam 

 
Figure 28  Source: Westlake Police Department Cruiser number 7702 Dash Cam 
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Figure 29  Source: Westlake Police Department Cruiser number 7702 Dash Cam 

Officer Carman moved toward the rear of the vehicle during the shooting. After the shooting, 
Officer Lavolpa moved to his left toward the rear of the vehicle. Officer Lavolpa then positioned 
himself at the rear of the vehicle and pointed his firearm inside the vehicle through the rear 
window. At this point in the recording from the dash cam video, Officer Krebs can be heard saying 
“has a gun” or “has the gun.” Officer Krebs then tried to open the front driver side door, but it did 
not open. He backed away from the vehicle again. Officer Krebs then shouted “Hey! He might be 
reaching again!”  

  
Officer Joshua Riley then arrived at the scene and exited his vehicle. Officer Riley approached 

the vehicle from the driver side and kicked out the shattered front driver side window. Officer 
Krebs then stated “Alright, open up the door, we got him covered.” Officer Riley looked inside 
the driver side front window and then reached inside and grabbed the top slide of a firearm from 
Mr. Desnoyers’ lap and threw it to the ground behind him. Officer Carman then radioed that 
“suspect driver has been shot.”  

  
Officer Riley reached inside the vehicle through the window and unlocked the driver side front 

door. The grip portion of the firearm was seen next to Mr. Desnoyers’ leg. Officer Riley opened 
the door. Officers Riley and Lavolpa removed Mr. Desnoyers from the vehicle. Officer Riley 
placed Mr. Desnoyers face down on the ground. Officer Riley then began to handcuff Mr. 
Desnoyers. Mr. Desnoyers was rolled onto his back, and Officer Lavolpa began to administer 
medical treatment to him. A Westlake Fire Department fire engine arrived at the scene and 
paramedics took over first aid and medical treatment to Mr. Desnoyers. Officer Lavolpa then 
pointed to the driver seat of Desnoyers’ vehicle and stated “Gun’s right on the seat” (see fig 30) 
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Figure 30  Source: Ohio Bureau of Criminal Investigation 

 
The two officers fired a total of seven shots at Mr. Desnoyers in approximately 1.1 seconds. 

Mr. Desnoyers sustained six penetrating gunshot wounds to his trunk, a grazing gunshot wound to 
his right arm, and a perforating gunshot wound of his left leg. Mr. Desnoyers’ firearm was later 
learned to be a replica firearm. It is a replica firearm which had no indicia of being a replica by 
sight alone. Mr. Desnoyers’ firearm appeared to the officers to be a black semiautomatic handgun 
(see fig 31). It would be very challenging for anyone, even a trained police officer with experience 
and knowledge of handguns to distinguish a real Smith and Wesson M&P Shield Model gun from 
the replica handgun in these circumstances.  

 

 
Figure 31  Left – Firearm recovered from Mr. Desnoyers’ vehicle. (Source: Cuyahoga County Prosecutor's Office) Right – Smith & 
Wesson M&P Shield Hand gun (source: www. Gandermountain.com) 
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The grip portion of the firearm was located on the driver’s seat. This indicates that at some 
point during the incident, the slide was separated from the grip and the replica gun was damaged 
or shattered. Later analysis by the Ohio Bureau of Criminal Investigation revealed that both parts 
of the firearm, the grip and the slide, had a defect (see fig 32). While it cannot be determined to a 
certainty, the defect is consistent with one that could have been made by the firearm being struck 
by a projectile. If the firearm was in fact grazed by a bullet projectile, this could explain why the 
firearm was in three pieces when recovered and why the police officer who reached into the car 
was able to see a “magazine” which he tossed out of the car as viewed on the dash cam video. The 
facts known and the position of the shattered gun parts suggests one of the bullets struck the replica 
hand gun.  

 

  
Figure 32 Source: Cuyahoga County Prosecutor's Office 

 
 
3. PUBLIC INVESTIGATION – OVERSEEN BY THE OHIO BUREAU 

OF CRIMINAL INVESTIGATION 
 

The witnesses and information contained in this report are found in the Cuyahoga County 
Prosecutor’s Office file and are deemed relevant to the legal inquiry of criminal liability of Officers 
Lavolpa and Krebs. A complete account of all witnesses and facts developed throughout the 
investigation are contained in the Ohio Bureau of Investigation investigative file, and the 
Cuyahoga County Medical Examiner’s Office reports. 

a. Timeline 

Law Enforcement Agencies in the County had been put on notice of an armed white male 
robbing CVS Pharmacies of oxycodone after three cities reported similar events (see fig 33). 
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Figure 33  Source: Google Maps 

. 

 09/05/2016 – CVS Pharmacy in Cleveland 
o CPD Rpt no.: 16-298193 
o Suspect: White Male, mid 30’s, Brown Hair, 6’01, 210 Ibs. 
o Clothing: Blue Shirt, Blue or black pants, black shoes, black baseball hat, dark 

sunglasses 
o Synopsis: Suspect handed one of the employees a note that stated: “This is not 

a joke. I want all your oxycodone. I have a loaded gun.” 
 

 09/26/2016 – CVS Pharmacy in Olmsted Township 
o OTP Rpt no.: 1600372 
o Suspect: White Male, 20s 
o Clothing: Black shirt, black pants, black hat and black sunglasses 
o Synopsis: Suspect handed one of the employees a note that stated: “Stay calm. 

I’m here for all your oxycontin. I have a gun. I will hurt you.” 
o The suspect also told the employee, "What don't you understand. I have a 

gun and will hurt you." The suspect came behind the pharmacy counter in an 
attempt to get the employee to hurry in getting the pills. When the suspect 
walked behind the pharmacy counter, another employee witnessed the suspect 
"grab the buckle part of his pants indicating that he had a gun." The report 
indicated that the suspect left the store in a white sedan. 
 

 10/02/2016 – CVS Pharmacy in Lakewood 
o LPD Rpt no.:  1-16-005804 
o Suspect: White Male, 6’00, thin build 
o Clothing: Black shirt, black jeans, black baseball hat and sunglasses 
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o Synopsis: Suspect handed a note to an employee demanding all of the 
“oxycodone” pills and if the employee complied then “no one would get hurt. 
The report notes the suspect fled in a white Mazda 3 hatchback.  
 

In an effort to improve response times and enhance safety, local Law Enforcement 
Agencies instructed area CVS Pharmacies to call 911 with a “code” as soon as the suspect or 
suspect vehicle are spotted in the area.  

On October 10, 2016, the initial call from the Westlake CVS came in at 9:31 a.m. Officer 
Lavolpa encountered Mr. Desnoyers in his vehicle at approximately 9:34 a.m. At the same time a 
second call came in confirming the robbery at CVS. At 9:35 a.m. Officers radioed that shots had 
been fired. The entire incident from start to finish lasted four minutes (see fig 34).  

 

 
Figure 34  Source: Cuyahoga County Prosecutor's Office 

b. Officers on the Scene  
1. Police Officer Anthony Lavolpa 

a. Officer Lavolpa was hired by the Westlake Police Department on October 14, 
2012 and on the day of the incident was assigned as a patrol officer. Officer 
Lavolpa was dressed in the full uniform of Westlake Police Department, 
including patches and badge, and was operating in a marked Westlake Police 
Department Zone Car.  

(A) Prior to being hired in Westlake he was employed as a part-time 
officer with the Lake Milton Police Department 

(B) His current assignment is as a patrol officer but is also part of the 
motorcycle unit and “WEB” Swat team 

b. Officer Lavolpa has never been involved in a shooting nor disciplined for any 
use of force in the past 

c. 10/17/2016 Interview with Ohio Bureau of Criminal Investigation 
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Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   S/A John Liber, Ohio Bureau of Criminal Investigation 
 
Presence of:  Attorney Andrea Rocco, Ohio Patrolmen’s Benevolent Association 

  Attorney Max Rieker, Ohio Patrolmen’s Benevolent Association 
 Reported WPD received information from Cleveland Division of Police regarding multiple 

instances of area CVS pharmacies being robbed. 
 Robberies occurred primarily on Sundays between 1300 and 1800 hours. 
 WPD wanted to be proactive and set up a surveillance detail for CVS in Westlake. 

o On 10/09/2016, Lavolpa worked surveillance detail from 1200 to 1830 hours with 
other WPD Detectives at the Westlake CVS – nothing significant occurred. 

o On 10/10/2016, Lavolpa was scheduled to work the detail again from 1200 to 1830 
hours. 

o Lavolpa reminded WPD Dispatchers about CVS and to alert officers if there was 
any call for service there. 

o The information was shared at roll call that day. 
 At 0931 hours, WPD dispatch radioed about a CVS calling and informing WPD that their 

prescription was ready. Dispatch radioed that CVS requested officers respond. 
 Lavolpa responded with his lights and sirens activated. As he approached Crocker Road, 

dispatch radioed the suspect had left CVS and was headed east on Detroit Road. 
 Lavolpa drove through the intersection and observed Mr. Desnoyers’ vehicle in the inside 

turn lane.  Officer Lavolpa turned his cruiser toward the middle of the driver’s side of Mr. 
Desnoyers’ vehicle. Officer Lavolpa tried to exit his cruiser but Mr. Desnoyers drove past 
him.  

 Officer Lavolpa entered his cruiser and started backing up and saw Mr. Desnoyers try to 
hit Officer Carman’s cruiser and they collided. Mr. Desnoyers was traveling the wrong 
way while Officer Carman was traveling in the proper lanes. 

 Officer Carman’s cruiser came to rest on the side walk and Mr. Desnoyers came to rest 
near a light pole near a pedestrian island. 

 Officer Lavolpa parked his cruiser in front of Mr. Desnoyers’ vehicle and Officer Lavolpa 
saw Officer Carman running up to the driver’s side door. Officer Krebs arrived and parked 
his cruiser facing the front of Mr. Desnoyers’ vehicle.  

 Officer Lavolpa had his firearm drawn because Mr. Desnoyers was known to have a gun 
and it looked like Mr. Desnoyers had run into Officer Carman head-on. 

 Officer Lavolpa knew Officer Krebs and Officer Carman were trying to open the window 
and door on the driver’s side so he took an angle on the passenger side. 

 Officer Lavolpa observed Mr. Desnoyers grab a pill bottle while the officers are ordering 
him to put up his hands. 

 Officer Lavolpa holstered his firearm to obtain his window punch when Mr. Desnoyers 
dropped the pill bottle and started going for his stomach. Officer Lavolpa brought his gun 
back out. Mr. Desnoyers “goes with his left hand and pulls up his shirt in the front and right 
then I see a gun in his waistband. It was a black gun…he starts going with his right hand 
'cause the butt of the gun, where the magazine is, was to the right so where he would grab 
as a right-hander. So he went to grab with his right hand, started grabbing the gun and 
started looking towards Patrolman Krebs…So he pulls out his gun, he just pulls it out is 
when I fired my shots at him 'cause I was scared for Patrolman Krebs' life because I thought 
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he was going to shoot him and then shoot my partner Officer Carman. So that's when I shot 
him, so on my last round I thought he fell towards me and I thought he was shooting at 
me." 
 
2. Police Officer Stephen Krebs 

a. Officer Krebs was hired by the Westlake Police Department on October 28, 
2002 and on the day of the incident he was assigned as a patrol officer. Officer 
Krebs was dressed in the full uniform of the Westlake Police Department, 
including patches and badge, and was operating in a marked Westlake Police 
Department Zone Car.  

b. Previously involved in a chase where an Avon Police Department Officer shot 
at a vehicle. 

c. Officer Krebs has never been involved in a shooting nor disciplined for any use 
of force in the past. 

d. 10/17/2016 Interview Ohio Bureau of Criminal Investigation 
 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   S/A John Liber, Ohio Bureau of Criminal Investigation 
 
Presence of:  Attorney Andrea Rocco, Ohio Patrolmen’s Benevolent Association 

  Attorney Max Rieker, Ohio Patrolmen’s Benevolent Association 
 

 Officer Krebs was informed at roll call about a surveillance detail that was to be held at 
about 1300 hours the day of the incident at the CVS in Westlake. Information was provided 
about the suspect. 

 Later that morning, while Officer Krebs performed a traffic stop WPD dispatch radioed 
about a call at CVS. Officer Krebs did not understand the initial transmission. He then 
heard a second transmission when he returned to his cruiser. 

 Officer Krebs positioned his cruiser near the center median lane south of the highway 
overpass. The intelligence WPD received was that CVS robberies occurred near highways 
and that was the likely escape route (see fig 35). 

 A short time later, Officer Krebs saw two WPD cruisers pass through the intersection at 
Crocker Road and Detroit Road. Both cruisers had lights and sirens on and dispatch radioed 
that the suspect was headed east on Detroit Road. 
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Figure 35 Source: Westlake Police Department Cruiser number 7702 Dash Cam 

 Officer Krebs approached the intersection and saw a white vehicle in his “field of view” 
in the middle of the roadway facing the wrong direction of travel. It was obvious the 
vehicle had just been involved in an accident.  

 Officer Krebs saw Officer Lavolpa park his vehicle and saw Officer Carman approach 
the vehicle. Officer Krebs believes both officers had their firearms drawn. 

 Officer Krebs exited his vehicle and heard “Open the door. Open the door.” 
 Officer Krebs saw Mr. Desnoyers inside the vehicle and his hands were “clear” initially.  
 Officer Krebs kicked the window two times but was unsuccessful breaking the window. 

He thought about punching the window but Mr. Desnoyers started making “movements.” 
 Officer Krebs saw Mr. Desnoyers’ left hand pull up his shirt and could clearly see the 

weapon. Mr. Desnoyers’ right hand then grabs the pistol as Mr. Desnoyers is looking at 
Officer Krebs. Officer Krebs thought “oh, he’s going to shoot me. He’s going for the 
gun.”  

 At that point Officer Krebs moved away from the vehicle and drew his firearm and fired. 
After he fired, Officer Krebs backed up and could see Mr. Desnoyers was incapacitated. 
Officer Krebs maintained his firearm held on Mr. Desnoyers.  

 Officer Krebs told the other officers that Mr. Desnoyers hands were still moving. Officer 
Riley came up while Officer Krebs held cover on the suspect and was able to break the 
glass and extract Mr. Desnoyers from the vehicle.  

 Officer Krebs believes Officer Lavolpa called for a tourniquet. Officer Krebs went to his 
cruiser and retrieved his “field bag” and returned. Officer Krebs put on gloves to help 
render first aid.  
 
3.  Police Officer Jason Carman 
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a. Officer Carman was hired by the Westlake Police Department on January 2, 
1997 and on the day of the incident he was assigned as a patrol officer. Officer 
Carman was dressed in the full uniform of the Westlake Police Department, 
including patches and badge, and was operating in a marked Westlake Police 
Department Zone Car.  

(A) Officer Carman is a member of the bomb squad, a fire/arson 
investigator, evidence technician and bicycle patrol member.  

(B) Is also a field training officer and supervised law enforcement’s 
explorer’s post comprised of younger children. 

b. Officer Krebs has never been involved in a shooting nor disciplined for any 
use of force in the past. 

d. 10/17/2016 Interview Ohio Bureau of Criminal Investigation 
 
Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   S/A John Liber, Ohio Bureau of Criminal Investigation 
 
Presence of:  Attorney Andrea Rocco, Ohio Patrolmen’s Benevolent Association 
 

 He received information at roll call about a suspect who was robbing CVS stores. During 
the robberies, the suspect passed a note that indicated he had a weapon. Officer Carman 
also learned that a surveillance detail was conducted by WPD at CVS store in Westlake 
on 10/09 and another was scheduled for that day. 

 Dispatch radioed about a call at CVS in Westlake that Officer Carman did not initially 
understand but Officer Carman did understand that the suspect was possibly at the CVS 
in Westlake. While en route, he received an update from dispatch that the suspect had left 
CVS and headed east on Detroit. Dispatch confirmed it was indeed a robbery. 

 Officer Lavolpa, who was in front of Officer Carman, made a sudden “U-Turn.” Officer 
Carman entered the intersection at Crocker and Detroit Road when a white vehicle 
“pulled out onto the on-coming traffic in front of my patrol car.’ Officer Carman, who 
had his lights and sirens on, believed he and the white vehicle where going to go head on 
into each other. Officer Carman veered off to the right and the white vehicle veered to the 
left and the two vehicles collided. Officer Carman struck Desnoyers’ vehicle on the 
passenger side. Mr. Desnoyers’ vehicle then appeared to strike a pole. 

 Officer Carman exited his vehicle and drew his weapon. “I drew my firearm knowing this 
person may be armed.” Officer Carman began giving orders for Mr. Desnoyers to put his 
hands up. He was joined by Officer Lavolpa and Krebs who also began shouting orders. 

 At one point, Officer Carman and Officer Krebs made the decision to get Mr. Desnoyers 
out of the vehicle because “it looked like originally he may have been unconscious from 
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the accident. I didn’t really see…too much movement at the time.” They attempted to 
open the door using the door handle but it did not open.  

 Officer Carman attempted to break the window without success. Officer Carman began to 
see movement in the vehicle and saw Mr. Desnoyers raising his left hand and it looked 
like he was holding a pill bottle.  

 Officer Carman retreated to the rear of the vehicle knowing that they couldn’t get into the 
vehicle. Officer Carman was trying to find an object on his uniform that would break a 
window when shots rang out – catching him off guard.  
 
4. Police Officer Joshua Riley 

a. Officer Riley has been a Police Officer with Westlake Police Department for 
approximately one year and a half and on the day of the incident he was 
assigned as a patrol officer. Officer Carman was dressed in the full uniform of 
the Westlake Police Department, including patches and badge, and was 
operating in a marked Westlake Police Department Zone Car.  

(A) Before being hired at Westlake he was a police officer for the North 
Ridgeville Police Department for 16 years. 

b. Officer Riley has never been involved in a shooting nor disciplined for any 
use of force in the past. 

c. 10/17/2016 Interview Ohio Bureau of Criminal Investigation 

 
Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   S/A John Liber, Ohio Bureau of Criminal Investigation 
 
Presence of:  Attorney Andrea Rocco, Ohio Patrolmen’s Benevolent Association 
 

 Officer Riley stated he had prior knowledge of a suspect who was robbing area CVS 
pharmacies and was told the information during roll call and may have received 
information via his WPD email.  

 Officer Riley was on an unrelated call on Clemens Road when he heard dispatch 
mentioning CVS. He did not understand the initial transmission but knew it was likely 
important because CVS was involved. 

 While en route with his emergency lights activated, he heard via radio that the suspect 
had crashed and shots were fired. 

 Officer Riley approached the driver’s side door of Mr. Desnoyers’ vehicle and saw Mr. 
Desnoyers was still moving. The window was shattered but intact. Officer Riley kicked 
out the window and unlocked the door. Officer Riley observed a firearm by Mr. 
Desnoyers’ right leg. 

 There was part slide to a firearm and Officer Riley threw it away from Mr. Desnoyers. 
Officer Riley opened the driver’s side door and pulled Mr. Desnoyers out of the vehicle 
and put handcuffs on him.  
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c. Witnesses on the scene (No particular Order) 

The intersection of Crocker Road and Detroit Road is a high traffic area. Several witness 
were identified by either them coming forward or through the course of the investigation (see fig 
36).  These witnesses were interviewed and any material relevant to the investigation was 
reviewed by the Ohio Bureau of Criminal Investigation and by the Cuyahoga County 
Prosecutor’s Office.  

 

Figure 36  Source: Cuyahoga County Prosecutor's Office 

1. D. T.  
a. D.T. is a Pharmacist at the Westlake CVS Pharmacy. D.T. makes the second 

911 call confirming robbery at CVS 

 
2. M.W.  

a. 10/12/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Presence of:   Eileen Zatta, Program Manager with Frontline Service 
 

Synopsis:    
 M.W. is a senior at Baldwin Wallace University and is an unpaid intern at WPD since 

August 2, 2016. 
 M.W. was scheduled to work with patrol division and assigned to ride with Officer Krebs 
 M.W. rode in the front passenger seat of the cruiser Krebs was driving 
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 M.W. remembered dispatch airing a call over the radio about someone at CVS that was 
trying to pick up a "prescription that wasn't ready." Officer Krebs told M.W. that CVS was 
being robbed. 

 M.W. observed two WPD cruisers go by on Detroit Road with lights and sirens and heard 
Officer Krebs transmit over the radio “they just crashed.” (M.W. did not see the crash) 

 They drove to the area of the crash and Krebs “hopped out” of the cruiser and ran to the 
driver’s side of Mr. Desnoyers’ car. Officer Lavolpa was already on the passenger side of 
Mr. Desnoyers’ car. 

 The officers were “ordering [Mr. Desnoyers] to unlock the vehicle and tried banging on 
the window to get him to open.”  

 Mr. Desnoyers “looked at the officers but he was like, trying to ignore them and just kept 
messing with something. So I don't, I couldn't see anything but it was, kept looking down, 
messing with something.” 

 M.W.  was unsure of who fired first. 
 

3. C.T. 
a. 10/12/2016 Interview at C.T.’s Residence 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
 
Synopsis:    

 C.T. had put information on her Facebook page about witnessing the incident. Some people 
on Facebook messaged her and asked if they could contact Mr. Desnoyers’ family, sent 
C.T. Mr. Desnoyers’ mother phone number. They spoke a few days later and C.T. sent a 
video to Mr. Desnoyers’ mother (see fig 37). 

 
Figure 37 Source: "C.T.” Cell Phone Video Still" 

 C.T. exited the highway at Crocker Road and observed a WPD cruiser conducting a traffic 
stop at the exit ramp. She was waiting at the light to turn south on Crocker Road and the 
WPD cruiser passed the cars on the ramp with emergency lights activated. After the light 
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changed C.T. drove towards the intersection of Crocker Road and Detroit Road (see fig 
38). 

 
Figure 38 Source: Cuyahoga County Prosecutor's Office 

 C.T. saw multiple WPD cruisers at the intersection. One was “up on the curb by the bank” 
and another WPD cruiser was heading north on Crocker Road. 

 Suddenly, C.T. saw a white vehicle driving east on Detroit Road and the cruiser that was 
on the curb struck the white vehicle on the “rear back.” Another cruiser struck the vehicle 
on the passenger side. 

 "The cops just jumped out the car and were kind of like, 'Get out the car! Get out the car! 
Get out the car!' “ 

 C.T. saw a younger white male in the driver’s seat. It was not “clear” what was happening. 
Mr. Desnoyers was looking around and seeing what officers were doing. C.T. believes Mr. 
Desnoyers was “dazed” after the accident. 

 The Officers had firearms drawn and one officer said “get out of the car!” 
 C.T. heard four five gunshots. C.T. picked up her cell phone and started recording and 

captured the events after shots were fired. 
 

4. C.G. 
b. 10/14/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Jon Lieber, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Presence of:   Eileen Zatta, Program Manager with Frontline Service 
 
Synopsis:    

 C.G. stated at approximately 9:30 a.m. she exited Route 2 and was traveling south on 
Crocker Road in her white Mazda 3. 
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 C.G. observed a police vehicle parked in the center median near the highway overpass. 
C.G. continued down Crocker and stopped at the traffic light at the intersection (see fig 
39). 
 

 
Figure 39 Source: Cuyahoga County Prosecutor's Office 

 C.G. observed a vehicle proceed through the intersection and do a U-Turn. A white vehicle 
turned toward the officer. Another police vehicle crashed into the white vehicle while the 
white vehicle was in opposing lane of travel. Both came to a rest to the west of C.G. 

 Additional officers arrived and approached the white vehicle. C.G. heard “a lot of yelling 
and commotion” but could not make out what was being said.  

 The officers were trying to open the door and get the male out of the vehicle. C.G. saw two 
officers kicking the door. 

 C.G. took a short video of the incident. C.G. stopped the video because her hands were 
shaking. (see fig 40). 

 
Figure 40  Source "C.G." Cell phone Video Still 
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 C.G. heard shots fired and knew more than one person fired.  
 C.G. could not see what the driver was doing at the time of the shooting. 

 
5. L.W.  

a. 10/21/2016 Interview at the L.W.’s Residence 

Conducted by:  S/A Jon Lieber, Ohio Bureau of Criminal Investigation 
 
Synopsis:    

 L.W. stated she was traveling westbound on Detroit and was stopped at the intersection 
of Crocker Road. There was one vehicle in front of her while she was stopped (see fig 
41). 

 
Figure 41 Source: Cuyahoga County Prosecutor's Office 

 L.W. heard sirens coming from behind her and noticed a police vehicle pass her on her 
left.  

 L.W. heard a crash and saw a vehicle in the intersection that appeared to have been 
involved in the crash.  

 As other officers were arriving, L.W. took out her cell phone and began to record (see fig 
42).  
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Figure 42 "L.W." Cell phone Video Still 

 L.W. saw officers draw their guns and fire at the vehicle. The officer then moved to the 
rear of the vehicle. Officers removed the person from the vehicle and medical personnel 
provided treatment. 

 L.W. was unable to see any movements by the subject while in his vehicle. She heard the 
officers yelling before the shooting but she was unable to hear what was being said. L.W. 
estimated that approximately five shots were fired. 
 
6. R.C. 

a. 10/14/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Jon Lieber, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Synopsis:    

 R.C. stated at approximately 9:45 a.m. he was traveling eastbound on Detroit Road in the 
third lane from the curb (see fig 43). 
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Figure 43 Source: Cuyahoga County Prosecutor's Office 

 R.C. saw two police vehicles and then heard a big “boom.” 
 R.C. looked to his left and saw a police vehicle hit a white vehicle. The white vehicle spun 

while the police car traveled past the area of the crash. 
 A police officer approached the rear of the white vehicle with his gun drawn and another 

officer approached the vehicle from the side. 
 R.C. could only see the vehicle occupant from the upper part of his chest. 
 Another officer arrived and parked near the front of the white car. The arriving officer 

approached the white vehicle and kicked the window in an apparent attempt to break. R.C. 
heard “roll the window down, roll the window down.” 

 The officer backed up and R.C. believes the officer on the side of the vehicle fired two 
shots while the officer at the rear fired four shots. 

 
7. V.D. 

a. 10/25/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Synopsis:    

 V.D. stated she picked up her son, N.D., from the Aldi’s parking lot near CVS, stopped at 
the Speedway, and started driving east on Detroit Road. V.D. was stopped in the turn lane 
on the south side of Detroit Road (see fig 44). 
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Figure 44 Source: Cuyahoga County Prosecutor's Office 

 V.D. saw the officer’s vehicle enter the intersection with lights and sirens activated. The 
officer suddenly turned and blocked traffic in both lanes.  

 V.D. looked down and heard a crash. When she looked up she saw a white Mazda stopped 
on the side of the road.  

 V.D. was “transfixed” on one of the officers who “took a stance, pulled his gun out.” V.D. 
heard five shots. V.D. pulled up slowly and noticed the back window of the Mazda missing. 
V.D. drove away from the scene.  

 V.D. was focused on the officer that was behind the white Mazda. She saw the officer fire 
and the cartridge casing eject from the gun. V.D. believes the shots were rapidly paced. 

 
 

8. N.D. 
a. 10/25/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Synopsis:    

 N.D. was picked up by his mother, V.D., at Aldi’s parking lot. 
 They started driving eastbound on Detroit and entered the turn lane on the south side of the 

roadway (see fig 45).  
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Figure 45 Source: Cuyahoga County Prosecutor's Office 

 While stopped in the turn lane, he observed two police vehicles enter the intersection of 
Detroit and Crocker with emergency lights activated. N.D. did not recall hearing sirens. 

 N.D. and V.D. were positioned at an angle behind the white Mazda. One of the police 
vehicles turned around behind the Mazda, which “tried to like, pull out and get away right 
in front of the other officer and they collided.” 

 The white Mazda was off the road and both officers exited their vehicle and approached 
the vehicle with guns drawn. N.D. stated “I saw them take a stance and fire into the vehicle. 

 ThenV.D and N.D. turned south and left the area.   
 
9. A.A. 

a. 10/26/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Synopsis:    

 A.A. stated he was driving to work at approximately 9:30 a.m. and was stopped on 
Detroit Road facing east near the intersection with Crocker Road. A.A. was in the 
northernmost turn lane and was the first vehicle in the line of traffic (see fig 46). 
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Figure 46 Source: Cuyahoga County Prosecutor's Office 

 A.A. heard sirens of two police cars that were traveling westbound on Detroit 
approaching the intersection. Both cars had emergency lights activated.  

 A.A. saw one of the police cars turn around and heard a traffic crash but did not see it. 
A.A. saw a white car that was “out of control” and damaged on the passenger side. The 
left rear of the white vehicle struck a utility pole and came to a stop. 

 A.A. saw three police officers approach the vehicle with guns drawn. One was positioned 
at the rear, one on the passenger side, and one was at the driver’s side. 

 A.A. did not hear but stated the officers were “obviously yelling.” A.A. stated the 
Officers were standing near the vehicle with guns drawn for about five or ten seconds. 
A.A. saw the Officer at the passenger window begin to fire. A.A. believes it was about 5 
times.  

 A.A. wanted to add that the Officer “did not approach the vehicle and fire immediately.” 
 
10. S.C. 

a. 10/26/2016 Interview at the Westlake Police Department 

Conducted by:  S/A Charles Moran, Ohio Bureau of Criminal Investigation 
   Detective Robert Toth, Westlake Police Department 
 
Synopsis:    

 S.C. exited I-90 and headed south on Crocker Road. 
 S.C. observed an officer who “pulled somebody over” on the highway that turned on his 

lights and went around her. 
 Saw the officer in the turnaround lane in close proximity to Detroit Road. 
 S.C. was positioned in the westbound turn lane on Crocker Road (see fig 47). 
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Figure 47 Source: Cuyahoga County Prosecutor's Office 

 “All of a sudden I saw a white car that was heading east on Detroit and it collided with the 
police car.” 

 C.S. observed police officers approach the white car “screaming” and they “all had their 
guns drawn.” 

 
11. Unidentified Individual 

c. Recorded the event on cell phone and video was subsequently aired on a news 
station (see fig 48). 
 

 

Figure 48 Source: Unknown 
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12. Special Agent Charles Moran 
a. S/A Moran is an investigator with the Ohio Bureau of Criminal Investigation. 

S/A Moran was assigned as lead investigator. S/A Moran conduct several 
interviews of witnesses and police officers. 
 

13. Special Agent Jon Liber 
a. S/A Liber is an investigator with the Ohio Bureau of Criminal Investigation. 

S/A Liber conducted interviews of witnesses. 
 

14. Special Agent Daniel Boerner 
a. S/A Boerner is assigned to the Crime Scene Unit of the Ohio Bureau of 

Criminal Investigation. S/A Boerner assisted with processing the crime scene. 
 

15. Special Agent Brenda Butler 
a. S/A Butler is assigned to the Crime Scene Unit of the Ohio Bureau of Criminal 

Investigation. S/A Butler assisted with processing the crime scene.  
  

16. Chief Kevin Bielozer 
a. Chief Bielozer is the Chief of the Westlake Police Department. On October 10, 

2016 Chief Bielozer formally requested the Ohio Bureau of Criminal 
Investigation to conduct a criminal investigation into this incident.  

 
d. Scene: Crocker Road and Detroit Road, Westlake Ohio  

The shooting scene was at the northwest corner of the intersection of Crocker Road and 
Detroit Road in the city of Westlake, Ohio (see fig 49). It is approximately .5 miles from the CVS 
Pharmacy located at 30791 Detroit Road from which the Westlake Police Department received 
two 911 calls reporting a robbery (see fig 50).  

 

 
Figure 49  Source: Google Maps 
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Figure 50 Source: Google Maps 
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4. DEVAN T. DESNOYERS CRIMINAL HISTORY 

 
5. EXPERT REPORTS 

 
a. DNA Reports 

Forensic Scientist Thomas Williams of the Ohio Bureau of Criminal Investigation 
Laboratory consumed swabs identified as 17.1 (Swab of the airsoft gun) and 17.2 (Swab of handled 
areas of the gun). DNA conclusions for both included Mr. Desnoyers rarer than 1 trillion (see fig 
51). 
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Figure 51  Source:  Ohio Bureau of Criminal Investigation Laboratory Report dated 12/02/2016 

b. Medical Examiner’s Reports 
 

Dr. Thomas P. Gilson, M.D., the Medical Examiner of Cuyahoga County, performed the 
autopsy of Mr. Desnoyers on 10/11/2016.  Dr. Gilson found the cause of death to be multiple 
gunshot wounds - Homicide.  Dr. Gilson reports Mr. Desnoyers had six penetrating gunshot 
wounds to the trunk, a grazing gunshot wound to the right upper extremity, perforating wound of 
the left leg (see fig 52).  
 

 
Figure 52  Source: Cuyahoga County Medical Examiner's Office 

c. Toxicology Report 
 

Analysis of Mr. Desnoyers urine and blood revealed trace amounts of oxycodone 
 
 

6.  STANDARD OF REVIEW IN POLICE USE OF DEADLY FORCE 
CASES 
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d. Role of the Prosecuting Attorney and Grand Jury 

 
In police use of deadly force cases, the prosecutor is required to investigate whether an 

officer’s actions violated the law. Ohio law gives the county prosecuting attorney the authority to 
“inquire into the commission of crimes within the county” and to “prosecute, on behalf of the state, 
all complaints, suits and controversies in which the state is a party [.]” R.C. 309.08(A). “[T]he 
decision whether or not to prosecute, and what charge to file or bring before a Grand Jury, 
generally rests entirely in his discretion.” Bordenkircher v. Hayes, 434 U.S. 357, 364, 54 L. Ed. 
2d 604, 98 S. Ct. 663 (1978); State ex rel. Master v. Cleveland, 75 OhioSt.3d 23, 661 N.E.2d 180 
(1996). 

 
A prosecutor cannot initiate a felony case in Ohio without a Grand Jury. Ohio’s 

Constitution provides that no citizen may be prosecuted for a felony without “presentment or 
indictment of a Grand Jury.” Ohio Constitution, Article I, Section 10. To that end, Ohio law states 
that a county Grand Jury shall “proceed to inquire of and present all offenses committed within 
the county.” R.C. 2939.08. To assist the Grand Jury, “[t]he prosecuting attorney or assistant 
prosecuting attorney may at all times appear before the Grand Jury to give information relative to 
a matter cognizable by it, or advice upon a legal matter when required.” R.C. 2939.10. Further, 
“[t]he prosecuting attorney may interrogate witnesses before the Grand Jury when the Grand Jury 
or the prosecuting attorney finds it necessary [.]” Id. 

 
Both Ohio and federal law provide that a Grand Jury, in addition to issuing indictments, 

also has an investigative role. The Supreme Court of Ohio has explained that the Grand Jury’s 
power to investigate “does not depend on a case or controversy for power to get evidence but [it] 
can investigate merely on suspicion, that the law is being violated, or even just because it wants 
assurance that it is not.” In re Coastal States Petroleum, Inc., 32 Ohio St. 2d 81, 84, 290 N.E.2d 
844, 847 (1972), citing United States v. Morton Salt Co., 338 U.S. 632, 642‐643, 70 S.Ct. 357, 94 
L.Ed. 401 (1950); see also In re Original Grand Jury Investigation (Kaiser), 3d Dist. Mercer No. 
10‐02‐20, 2003‐Ohio‐1670, ¶ 9. “The function of the Grand Jury is to inquire into all information 
that might possibly bear on its investigation until it has identified an offense or has satisfied itself 
that none has occurred. As a necessary consequence of its investigatory function, the Grand Jury 
paints with a broad brush.” Id. “A Grand Jury's investigation is not fully carried out until every 
available clue has been run down and all witnesses examined in every proper way to find if a crime 
has been committed [.]” U.S. v. Stone, 429 F.2d 138, 141 (2d Cir.1970). 

 
The Grand Jury’s traditional investigative role was meant to safeguard citizens from 

unwarranted charges. The U.S. Supreme Court has held that “fair and effective law enforcement 
aimed at providing security for the person and property of the individual is a fundamental function 
of government, and the Grand Jury plays an important, constitutionally mandated role in this 
process.” Branzburg v. Hayes, 408 U.S. 665, 690, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972). “The 
function of the Grand Jury in our society is critical to protecting the citizens of our country, both 
from crime and from unwarranted criminal prosecution.” In re August 28, 2002 Grand Jury, 151 
Ohio App. 3d 825, 2003‐Ohio‐1184, 786 N.E.2d 115, ¶ 9 (3d Dist.). “Because its task is to inquire 
into the existence of possible criminal conduct and to return only well‐founded indictments, its 
investigative powers are necessarily broad.” Branzburg, 408 U.S. at 688. The Grand Jury “is a 
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grand inquest, a body with powers of investigation and inquisition, the scope of whose inquiries is 
not to be limited narrowly by questions of propriety or forecasts of the probable result of the 
investigation, or by doubts whether any particular individual will be found properly subject to an 
accusation of crime.” Blair v. United States, 250 U.S. 273, 282, 39 S.Ct. 468, 63 L.Ed. 979 (1919). 

 
Because the Grand Jury’s investigative role ensures a full, fair, and unbiased review by a 

group of independent citizens, the Cuyahoga County Prosecutor’s Office has adopted a policy that 
the Grand Jury must review all fatal police deadly force incidents: 
 

To ensure public confidence in the integrity of the Criminal Justice System, the 
policy of the County Prosecutor’s Office will be to present the facts of every fatal 
police shooting and of all other fatal uses of deadly force by law enforcement 
officers in Cuyahoga County to the Grand Jury for review. We are committed in 
these cases to conducting a thorough investigation that satisfies both the high 
standards of this office and the needs of the Grand Jury. 
 
All relevant facts that are gathered by the police and, if necessary, by our own 
investigators will be presented to the Grand Jury in its traditional investigative role. 
In addition, during the course of its investigation, the County Prosecutor’s Office 
will listen to and consider credible evidence from any source, including defense 
attorneys and lawyers who may be representing the deceased’s family in civil 
litigation against the city. 
 
At the conclusion of an investigation and Grand Jury presentation, the decision to 
charge or not charge ultimately rests with the Grand Jury. 
 
If at the conclusion of the Grand Jury presentation, the County Prosecutor’s Office 
does not believe there is sufficient evidence to charge the police officer or officers 
with a crime or believes that the use of deadly force was justifiable by law or 
necessary by duty, the Grand Jury is informed that it has the final say. If they 
disagree with the assessment of the County Prosecutor’s Office, Grand Jurors can 
ask for a true bill‐no bill opportunity or they can ask to hear additional witnesses 
and evidence.1 

 
 

a. Legal Standard Governing the Use of Deadly Force by Law Enforcement 
Officers 

 
i. Police Officers May Not be Criminally Charged in Deadly Force 

Incidents Unless Their Conduct Violates the Fourth Amendment 
 

                                                             
1 Policy of The Cuyahoga County Prosecutor’s Office Regarding Fatal Use of Deadly Force by Law Enforcement 
Officers, available at 
http://prosecutor.cuyahogacounty.us/en%E2%80%90US/use%E2%80%90of%E2%80%90deadly%E2%80
%90force%E2%80%90policy.aspx (last viewed June 20, 2016).  

http://prosecutor.cuyahogacounty.us/en%E2%80%90US/use%E2%80%90of%E2%80%90deadly%E2%80
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The Fourth Amendment of the Constitution of the United States guarantees that “[t]he right 
of the people to be secure in their persons * * *, against unreasonable searches and seizures, shall 
not be violated * * *.” Whenever a law enforcement officer restrains the freedom of a person to 
walk away, he or she has seized that person. Tennessee v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 
1699, 85 L. Ed. 2d. 1 (1985). Apprehension by the use of deadly force is a seizure subject to the 
reasonableness requirement of the Fourth Amendment. Id. All claims that law enforcement officers 
have used excessive force—deadly or not—in the course of an arrest, investigation stop, or other 
‘seizure’ of a free citizen must therefore be analyzed under the Fourth Amendment and its 
‘reasonableness’ standard. Graham v. Connor, 490 U.S. 386, 395, 109 S. Ct. 1865, 1871, 104 
L.Ed.2d 443 (1989). 

 
To determine whether a law enforcement officer is justified in using deadly force, Ohio 

follows the rule set forth in Garner. State v. White, 142 Ohio St.3d 277, 290, 2015 Ohio‐ 492, 29 
N.E.3d 939. Law enforcement officers can only use deadly force in making an arrest where the 
police have probable cause to believe that the suspect poses a threat of death or serious bodily 
harm to the police or to public. Id., citing Garner, 471 U.S. at 11 (referred to as the “justification 
doctrine”). The Supreme Court of Ohio has explained that “Garner requires that the officer have 
‘probable cause to believe that the suspect poses a threat of serious physical harm’ to the officer 
or others. Id., citing Garner. The Garner Court “gave two examples of the constitutional use of 
deadly force: ‘if the suspect threatens the officer with a weapon or there is probable cause to 
believe that he has committed a crime involving the infliction or threatened infliction of serious 
physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, 
some warning has been given.’” White, at 282‐83, quoting Garner, at 11‐12. 

 
The Supreme Court of the United States has formulated the law on police use of deadly 

force. When determining whether a law enforcement officer had probable cause to believe that a 
suspect posed a threat of serious physical harm to the officer or others, the required perspective is 
that of the “reasonable officer on the scene,” standing in the officer’s shoes, perceiving what he 
then perceived and acting within the limits of his knowledge or information as it then existed. 
Graham v. Connor, 490 U.S. at 395. The reasonableness of the officers’ actions must be judged 
from the perspective of “the reasonable officer on the scene and not through the lens of 20/20 
hindsight, allowing for the fact ‘that police officers are often forced to make split‐second 
judgments—in circumstances that are tense, uncertain, and rapidly evolving.” Id. The Sixth Circuit 
U.S. Court of Appeals has used a non‐exhaustive list of three factors to evaluate whether an 
officer’s actions are reasonable: “(1) the severity of the crime at issue; (2) whether the suspect 
poses an immediate threat to the safety of the officers or others; and (3) whether the suspect is 
actively resisting arrest or attempting to evade arrest by flight.” Sigley v. City of Parma Heights, 
437 F.3d 527, 534 (6th Cir. 2006). These factors inform the ultimate inquiry, which is always 
“whether the totality of the circumstances” justified the use of force.” Mullins v. Cyranek, 805 
F.3d 760, 2015 U.S. App. LEXIS 19485, *10 (6th Cir.2015), citing Livermore v. Lubelan, 476 
F.3d 397, 404 (6th Cir. 2007). 

 
What is a “reasonable” belief in light of the officer’s perceptions could also be a mistaken 

belief, and the fact that it turned out to be mistaken does not detract from its reasonableness when 
considered within the factual context and compressed time‐frame of his decision to act. State v. 
White, 6th Dist. No. L‐10‐1194, 2013‐Ohio‐51, ¶ 77, citing Saucier v. Katz, 533 U.S. 194, 205‐
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206, 121 S.Ct. 2151, 150 L.Ed.2d. 272 (2001). “The officer must also be given some leeway when 
a court analyzes the reasonableness of his decision. It is firstly important to remember what is a 
‘reasonable’ belief could also be a mistaken belief, and that the fact it turned out to be mistaken 
does not undermine its reasonableness as considered at the time of the acts.” Davenport v. Causey, 
521 F.3d 544, 552 (6th Cir. 2008). “If an officer reasonably perceived a threat of attack by a 
suspect, apart from the actual attack, to which the officer may respond preemptively. If his 
perceptions were objectively reasonable, he incurs no criminal liability even if no weapon was 
seen, or the suspect was later found to be unarmed, or if what the officer mistook for a weapon 
was something innocuous.” White at ¶ 65. (Citations omitted). 

 
Courts are generally hesitant to second‐guess the decisions made by police officers in the 

field. Vaughan v. Cox, 343 F.3d 1323, 1331 (11th Cir. 2003). “A court must avoid substituting its 
personal notions of proper police procedure for the instantaneous decision made by the officer at 
the scene.” Gammon v. Blakely, 8th Dist. Cuyahoga No. 72175, 1997 Ohio App. LEXIS 5424, 
*12. This constitutional standard applies to the criminal prosecution of police officers that 
allegedly used excessive force when arresting a suspect. State v. White, supra; United States v. 
Reese, 2 F.3d 870 (9th Cir. 1993); State v. Mantelli, 42 P.3d 272, 131 N.M. 692, (N.M. App. 2002); 
United States v. Brugman, 364 F.3d 613 (5th Cir. 2004) (Border patrol agent sentenced to 27 
months imprisonment for beating illegal immigrant after arrest). 

 
 

ii. The Prosecutor’s Role in the Grand Jury 
 
Ohio courts have held that “[a]s for the prosecutor’s role in the Grand Jury proceedings, 

R.C. 2939.10 provides the prosecutor with access to the Grand Jury and provides that the 
prosecutor may at all times appear before the Grand Jury to prove information relevant to the 
matters before it, to advise it on legal matters and to interrogate witnesses. State ex. Rel Baxter v. 
Maschari, 1990 Ohio App. LEXIS 3858 (Ohio App. 6th Dist.).  

 
The scope and nature of Grand Jury proceedings are broad. Specifically, “the scope of the 

Grand Jury’s powers reflects its special role in insuring fair and effective law enforcements. A 
Grand Jury proceedings is not an adversary hearing in which the guilt or innocence of the accused 
is adjudicated. Rather, it is an ex parte investigation to determine whether a crime has been 
committed and whether criminal proceedings should be instituted against any person.” State v. 
Crist, 1997 Ohio App. LEXIS 4660 (Ohio App. 12th Dist.).  Conversely, “no judge presides to 
monitor its proceedings. It deliberates in secret and may determine alone the course of its inquiry. 
The Grand Jury may compel the production of evidence or the testimony of witnesses as it 
considers appropriate, and its operation generally is unrestrained by the technical, procedural and 
evidentiary rules governing the conduct of criminal trials.” Id. (emphasis in original).  

 
However, in his dissent in U.S. v. Williams, 504 U.S. 36, 69‐70, 112 S. Ct. 1735, 1753‐

1754, 118 L. Ed. 2d 352, 379, (1992), Justice Stevens explained: 
 
Requiring the prosecutor to ferret out and present all evidence that could be used at 
trial to create a reasonable doubt as to the defendant's guilt would be inconsistent 
with the purpose of the Grand Jury proceeding and would place significant burdens 
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on the investigation. But that does not mean that the prosecutor may mislead 
the Grand Jury into believing that there is probable cause to indict by 
withholding clear evidence to the contrary. I thus agree with the Department of 
Justice that “when a prosecutor conducting a Grand Jury inquiry is personally aware 
of substantial evidence which directly negates the guilt of a subject of the 
investigation, the prosecutor must present or otherwise disclose such evidence to 
the Grand Jury before seeking an indictment against such a person.” U.S. Dept. of 
Justice, United States Attorneys' Manual P9‐11.233, p. 88 (1988). 

 
(Emphasis added). 
 

The Ohio Rules of Professional Conduct offer guidance to prosecutors as to when such 
evidence must be presented to a Grand Jury. They state that “[t]he prosecutor in a criminal case 
shall not * * * pursue or prosecute a charge that the prosecutor knows is not supported by probable 
cause.” Prof.Cond.R. 3.8(a) (emphasis in original). Likewise, Prof.Cond.R. 3.3(d) states that “[i]n 
an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer 
that will enable the tribunal to make an informed decision, whether or not the facts are adverse.” 
(Emphasis in original).2 Whenever the prosecutor is proceeding ex parte, as in a Grand Jury 
hearing, the ethics rules require that he or she should offer the tribunal “all material facts” whether 
or not adverse. Ronald D. Rotunda, Legal Ethics The Lawyer's Deskbook on Professional 
Responsibility § 29‐2.2 (ABA 2000) (citing ABA Model Rule of Professional Conduct 3.8(d)). It 
is therefore incumbent upon a prosecutor presenting a case involving a law enforcement officer’s 
fatal use of deadly force to a Grand Jury to explain the legal doctrine of justification and present 
all of the facts that could negate probable cause in such a case. 

 
Without a clear legal authority regarding the burden of proof on Fourth Amendment 

compliance, policy must ultimately decide who determines whether a law enforcement officer’s 
fatal use of deadly force is constitutionally justified. At the pre‐indictment stage, the policy in all 
fatal use of deadly force cases requires that decision be left in the hands of the Grand Jury. If the 
Grand Jury determines the officer’s actions violated the Fourth Amendment, it will then consider 
what criminal charges should be brought against the officer. 

 
If the Grand Jury did not first review the issue of justification, the result would be a criminal 

indictment against every law enforcement officer who fatally applied deadly force in the line of 
duty, regardless of the facts. Since every fatal use of deadly force incident necessarily qualifies as 
a homicide, a reviewing and charging process that did not address whether an officer’s actions 
were justified would automatically result in a criminal trial for every officer in every case. Such a 
system would be unworkable and unfair. Such a system would also violate the ethical obligations 
under the Rules of Professional Conduct 3.3(d), which require attorneys to inform the tribunal of 
all material facts. Thus, this process serves to allow the Grand Jury to apply all the material facts 
to the applicable law. Applicable law includes all elements of the offenses presented for review, 
and any legal defenses or justifications. When presented with all of this information a Grand Jury 
can engage in a fair, neutral and informed decision-making process. 

 
                                                             
2 The relevant language in Ohio Rules of Professional Conduct 3.3(d) and 3.8(a) and the ABA Model Rules of 
Professional Conduct 3.3(d) and 3.8(a) substantially mirror one another.  
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7.  ANALYSIS  
 

 The actions of Westlake Police Officers Anthony Lavolpa and Officer Stephen Krebs on 
October 10, 2016 were justifiable and reasonable based on the following circumstances 
presented to the officers on that day: 

1) The severity of the crime at issue. 
 
Mr. Desnoyers committed an Aggravated Robbery with a Firearm at the CVS Pharmacy 
at 30791 Detroit Road in Westlake, Ohio. Mr. Desnoyers told the victim pharmacist 
through his note that he had a gun. He gestured and grabbed an object in his waistband as 
a means of indicating that he did in fact possess a firearm. The victims of the holdup 
reported it immediately and gave dispatch the suspect’s direction of travel.  
 

2) The suspect posed an immediate threat to the police officers or others. 
 
Mr. Desnoyers failed to comply with the commands of the police officers to show his 
hands while inside the vehicle.  Mr. Desnoyers continued to move around inside his 
vehicle and appeared to be handling something while inside the vehicle.  Mr. Desnoyers 
ignored the verbal commands of the police officers as the officers tried to gain entry into 
the vehicle. Mr. Desnoyers retrieved a firearm from his waistband and brandished it in his 
right hand and began to raise it as if he was going to discharge the weapon.  The fact that 
the weapon was damaged and ended up in pieces suggests it was stuck by a police pellet 
and adds support to the officers’ versions of events. It is immaterial to the analysis that 
Mr. Desnoyers’ weapon turned out to be a replica firearm. That fact could not have been 
known to police at the moment where the decision to shoot had to be made. 
 

3) The suspect actively resisted arrest and attempted to evade arrest by flight. 
 
Mr. Desnoyers not only attempted to evade arrest for his violent crimes, he also put 
numerous motorists and officers in danger with his wanton disregard for public safety. 
When initially confronted by Officer Lavolpa, Mr. Desnoyers immediately and rapidly 
fled in his vehicle. He drove his vehicle abruptly across a double yellow traffic line and 
into oncoming traffic. The effect of this evasive action was to strike a cruiser driven by 
Officer Carman and to put at risk the safety of the many innocent motorists in the area. 
The collision was significant and the impact caused Mr. Desnoyers’ vehicle to careen out 
of control and into a utility pole on the curb. The collision posed a significant risk of 
physical harm not only to police but to motorists and pedestrians as well. 
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a. Conclusion   
  
Based on the standards outlined above, the Cuyahoga County Prosecutor’s Office’s analysis 

finds that this use of deadly force by Officers Anthony Lavolpa and Stephen Krebs was legally 
justifiable. We do not believe that any reasonable judge or jury would find any criminal conduct 
in the police response to a suspect fleeing in his vehicle and drawing a firearm from his waistband. 
Any reasonable officer, situated in a similar position and faced with similar facts, would have acted 
as they did on October 10, 2016.  

 
After reviewing the evidence and the law, the Grand Jury has concurred with this analysis. 

 
 

 


